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THRESHOLD QUESTIONS AND KEY ISSUES
HAS CALIFORNIA ENACTED A STATUTE PROVIDING FOR
AUTOMATIC STAY OF ENFORCEMENT PENDING APPEAL?

YES, CCP 916

DID DEFENDANT FURMANSKI PERFECT AN APPEAL IN
CALIFORNIA AS TO THE CALIFORNIA JUDGMENT?

YES

WAS APPELLEE HANSEN AS A CALIFORNIA LITIGANT
SUBJECT TO THE STAY & AUTOMATIC STAY OF ENFORCEMENT
UNDER CALIF CODE CIV PROCEDURE CCP 916?
YES, ALL
LITIGANTS ARE STAYED
AND ALL ORDERS STAYED
DOES THE CALIFORNIA STAY OF ENFORCEMENT PENDING
APPEAL PREVENT A LAWSUIT ENFORCING JUDGMENT?

YES

DOES THE STAY PRECLUDE HANSEN FROM PROSECUTING A SUIT FOR
ENFORCEMENT AGAINST FURMANSKI?
YES
DOES THE STAY PRECLUDE HANSEN FROM PROSECUTING THE UTAH
ACTION 92-0905445 OF ENFORCEMENT AGAINST FURMANSKI
YES
DID THE CALIF JUDGMENT REQUIRE THE "SALE" BY OR
SPECIFICALLY FOR "CONVEYANCE" BY OWNER OF RECORD?

NO

WAS THE OWNER OF RECORD OF THE UTAH PROPERTY EVER A
PARTY TO THE CALIFORNIA ACTION?

NO

DID UTAH TRIAL COURT ERROR IN BY ALLOWING HANSEN
TO SUE FOR ENFORCEMENT WHEN SHE WAS STAYED FROM
ACTS OF ENFORCEMENT?

YES

DID UTAH TRIAL COURT ERROR BY GRANTING SUMMARY
JUDGMENT WHEN TRIABLE ISSUES OF FACT EXISTED?

YES

WAS THE FACT OF THE FAILURE OF HANSEN TO SERVE THE
UTAH OWNER OF RECORD IN THE CALIFORNIA ACTION A
TRIABLE ISSUES OF FACT?

YES

WAS THE ISSUE OF LACK OF JURISDICTION OF THE CALIF COURT OVER
THE NON-PARTY CORP OWNER A TRIABLE ISSUE OF FACT/LAW
YES
DID OTHER TRIABLE ISSUES OF FACT EXIST WHICH WERE
NOT HEARD BY UTAH TRIAL COURT?

YES

IS THERE STILL AN UNLITIGATED CLAIM IN CALIFORNIA TO
VACATE THE ENTIRE CALIF JUDGMENT ON GROUNDS OF EXTRINSIC
FRAUD AND INCAPACITY OF COUNSEL?
YES
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HISTORY

HISTORY OF CASE AND STAY:

Gail Hansen (appellee)

obtained a judgment in California (D128811) which was
immediatley subjected to appeal, and thereby became
UNENFORCEABLE in both California and Utah under California
law which precludes enforcement during appeal.
Gail Hansen hired a Utah attorney who had NEVER PASSED
the California BAR examination, and who was NOT qualified
to practice as lawyer in California.

Despite the lack of

qualifications under California law, Hansen hired her to
file an

action in Utah the sole purpose of which was to

ENFORCE the California judgment in violation of the stay
to enforcement effective under the California Statute CCP
916.

The Utah suit was filed in September 1992, as

case no. 92-0905445.

Judge Stirba of Utah did not

hold any "trial" upon the merits, but granted a summary
judgment (a sister state judgment) which extended full
faith and credit to the California judgment.

It is

Judge Stirba's order entered May 4, 1993 which is the
subject of this appeal.

ii

HISTORY
BY OPERATION OF LAW, A STAY OF ENFORCEMENT
WAS IN EFFECT FROM AUGUST 1989 THROUGH SEPTEMBER
1993,

AND HANSEN ACTED IN VIOLATION OF THE STAY

WHEN SHE FIELD AND FILED HER MOTION TO ENFORCE
THE CALIF JUDGMENT

The party Hansen obtained a judgment
in California in 1989.

In the Calif action she failed to

name the SF MD Inc. corporation, and the court clerk never
issued any summons in the corporation name.

No service

of process was ever made upon the corporation.
The California court never had jurisdiction over the
corporation.
The party Stan Furmanski filed an appeal to the
California order, and by operation of law, a stay was
placed into effect as to all issues embraced in the
judgment.

Enforcement was stayed.

At all times between

September 1992 and September 1993, appeals were pending.
The party Hansen, hired an attorney in Utah who
had no experience in California litigation.

The attorney,

M. Branch had never represented a client in California,
and she had NEVER PASSED THE BAR EXAMINATION in California.
By operation of law, under CCP 916, a stay was
in effect preventing enforcement.

In violation of the

stay Hansen filed her action no. 92-0906445 the sole
purpose of which was to obtain enforcement and to
subvert the California statute which precluded enforcement.

iii
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TO EACH PARTY, AND ATTORNEY OF RECORD:
The appellants Stan Furmanski and Stan Furmanski
MD Inc corp file the following Appellants Reply Brief,
on appeal from judgment of Third Judicial District Court
of Utah# judge A. Stirba, entered May 4, 1993.
The following is a reply brief filed by the appellants to
to the responding brief of the appelle Gail Hansen filed by
Ms. M Branch, (brief also called "Hansens brief", "H.B,")

THE CALIFORNIA AUTOMATIC STAY OF ENFORCEMENT
HAS WIDE SCOPE AND DIFFERS FROM UTAH STAY LAW
In September 1992, appeals filed by Stan
Furmanski in California were pending which subjected to
appeal the Calif judgment on reserved issues entered
August 31, 1989.

Gail Hansen, a party, was subject to

a STAY OF ENFORCEMENT, but she intentionally violated
the existing statutory automatic Stay of Enforcement
when she contacted a Utah attorney to file a suit
in Utah to enforce the disputed Calif judgment which was
then on appeal.

The disputed California judgment had by

then been rendered unenforceable by virtue of the automatic
stay of enforcement pending appeal, which occurs under
California law under CCP 916.

The judgment Hansen sought

to enforce was itself unenforceable at the time she
asked to have it enforced.

Hansen was also in contempt

of California courts and law.

Hansen's effort was a civil

contempt of California law precluding her from enforcement
during pendency of the appeals.
The appellant Stan Furmanski, by September 1992
-1-

had perfected appeals which were pending in California,
and appeals remaining pending and unadjudicated during
the pendency of the Utah action from Sept 1992 to May 1993.
Hansen hired an attorney in Utah to file 92-0905445
the sole purpose of which was to enforce the judgment
in violation of the stay of enforcement effective upon
Hansen, which precluded her form such activity.

Without

a trial on merits, Judge Stirba granted summary judgment
for full faith and credit, to enforce the disputed
California judgment.

In this appeal, appellant appeal

from Judge Stirba's judgment entered May 4, 1993.
The California statute on STAY OF ENFORCEMENT
PENDING APPEAL operates automatically and is different and
wider in its scope than similar laws in Utah, and for
instance the stay occurs by operation of law, and
automatically, and WITHOUT BOND, upon the perfection
of an appeal.

The California Stay of Enforcement:

under CCP 916

is very wide in scope, and extends to all

matters discribed in the judgment, and to all matters
embraced therein or affected thereby, including enforcement.
The stay is well known to attorneys in California, but
is worthy of explanation here, since the appellee's brief
reflects misconceptions and misinformation of significant
proportions about California law.

Once a litigant perfects

an appeal, all matters embraced in the order are stayed,
and enforcement is stayed without bond, until all appellate
procedures are adjudicated and time to further appeal has
passed.

The scope of the stay without bond is reflected

in the following quotation from the statute:
"The perfecting of an appeal stay proceedings
-2-

in the trial court upon the judgment or order
appealed from or upon the matters embraced therein
or affected thereby, including ENFORCEMENT of
the judgment or order..."

HANSEN MIS-STATES SEVERAL IMPORTANT
FACTS AND MISINFORMS THE COURT
Hansen wrongly states that a "bond" is required
to stay enforcement of judgment in California pending
appeal.

Hansen also wrongly states that the appellant

refused to deed the property to Hansen, and wrongly implies
that an order to sign ever existed.

These mis-statements

are very important and are addressed and fully refuted below:

CALIFORNIA STAY PENDING APPEAL OCCURS BY
OPERATION OF LAW, AND REQUIRES NO BOND
1)

Hansen wrongly states that a bond is required

to stay enforcement of judgment in California. That is a
mis-statement to the court, and reflective that Hansen's
Utah

appellant counsel (Branch) has not passed the California

Bar Examination, that she is not professionally qualified to
practice law in California, and that as a result and by
lack of experience she does not know California law, nor the
proper and commonly accepted application of the

California

Code of Civil Procedure CCP 916, "STAY PENDING APPEAL".
Hansen's mis-statement occurs on pg 3 of Hansens brief.
The stay precludes enforcement and extends to all issues
in the order, and its text is as follows:
-3-

"STATUTORY STAY OF ENFORCEMENT"
PENDING APPEAL

"THE PERFECTING OF AN APPEAL STAYS
PROCEEDINGS IN THE TRIAL COURT UPON THE
JUDGMENT OR ORDER APPEALED FROM OR UPON
THE MATTERS EMBRACED THEREIN OR AFFECTED
THEREBY, INCLUDING ENFORCEMENT OF THE
JUDGMENT OR ORDER..."
California Code Civil Procedure
Calif CCP 916 STAY OF ENFORCEMENT
The text of Calif CCP 916 is reproduced as Exhibit C to
this reply brief.
By operation of law in California, a STAY PENDING
APPEAL, and a STAY OF ENFORCEMENT comes into being upon the
filing

of

a Notice of Appeal, and payment of the filing fee.

The stay is an "automatic stay" which applies to "ALL MATTERS
EMBRACED THEREIN OR AFFECTED THEREBY".
automatically, and WITHOUT bond.

The stay occurs

The stay occurs

automatically in the exact same fashion as the United States
Bankruptcy "Automatic Stay" under 11 USC 362 (a), which
stays enforcement of state judgments, and does so without
any bond whatsoever.

The Calif statute CCP 916 is the

state law parallel to 11 USC 362(a), the federal automatic
stay under title 11 of U.S. code.
Hence, the STAY OF ENFORCEMENT occurs automatically
and without bond.

Therefore, when Hansen states that

a bond is required, this is untrue and misleading to the
Court.
-4-

IN CALIFORNIA, THE STAY IS AUTOMATIC, AND OCCURS

WITHOUT BOND BY OPERATION OF LAW.

AN ORDER OF ENFORCEMENT IN UTAH IS
VOID AS A VIOLATION OF THE STAY OF ENFORCEMENT

In common legal practice, practicing California attorneys
know about STAY OF ENFORCEMENT PENDING APPEAL, and a
practicing Calif attorney would never dream of filing an
action to in effect VIOLATE the stay, and to seek
enforce in VIOLATION of the STAY PENDING APPEAL.

A Calif

attorney would face a contempt citation if he did so,
and possible disciplinary action or disbarment.
In California courts, and in Calif federal courts,
existence of a STAY OF ENFORCEMENT functions to preclude
another suit for enforcement, and no order of enforcement
can be issued.

Order in violation of stay are VOID.

Hence, Hansen was estopped from enforcement in
September 1992 when she had Branch file the disputed
Utah action 92-095445.

Hansen was estopped from filing

and prosecuting the Utah 92-0905445 action, because the
sole purpose was to "enforce", and a statutory order
staying enforcement was in existence.

Hansen did not

have the right to violate the stay, and the trial court
of Judge Stirba errored in granting an order of enforcement.

Therefore the Stirba order should be reversed by

the Utah Court of Appeal as having been obtained in
violation of a valid automatic stay.
-5-

In Calif and federal courts the STAY OF
ENFORCMENT CCP 916 preclude the filing of an action to
enforce such as Hansen's Utah action, and case law
holds that any violation of the stay is deemed a "nullity"•
In federal jurisdiction,

any act in violation of the

automatic stay is NULL and VOID,

Federal case law holds

that any order in violation of the stay is VOID, NOT
MERELY VOIDABLE.
Therefore, Hansen was stayed from commencing an action in
Utah, and her acts to enforce violated the stay, and are
a nullity.

In the case of SCHWARTZ vs UNITED STATES

954 F. 2d 569, the court held that any violation of the
automatic stay is VOID, and not merely voidable:
The decision in SCHWARTZ states in pertinant part:

"Our decison today clarifies this area of
law by making clear that violations of
the automatic stay are VOID, not merely voidable."
Schwartz vs United States 954 F. 2d 569
There are six other cases holding that orders issued
in violation of the stay are void.

Under such examples,

the Stirba order should be reversed as procured by Hansen
in violation of a stay.

The six other cases holding

that orders issued in violation of a stay are void include:
Kalb v Feuerstein 308 U.S.433; Ellis vs Consolidated Diesel
894 F. 2d 371; In re Advent Corp 24 B.R. 612; In re Coleman Am Cos
26 B.R. 825, In re Pettibone Corp 110 B.R. 848; In re Miller 10
B.R. 778.
-6-

Therefore, the Utah order by judge Stirba should be
reversed and found void because Hansen procured it
in violation of a stay.

Alternatively, the trial court

errored in issuing any order during the pendency of the
stay.

HANSEN CHOSE A UTAH ATTORNEY
WHO NEVER PASSED THE CALIFORNIA BAR

A practicing California attorney would never
dream of violating the California STAY OF ENFORCEMENT
under Calif CCP 916,

which is the State's automatic

stay of enforcement pending appeal.
A practicing California attorney who
violated the stay would be subject to a contempt citation,
and to monetary sanctions for intentional violation of
the statutes and rules.
It is instructive that in four years of
litigation, Hansen's California attorneys never tried
such a stunt, since it would violate California law,
and they would be subject to monetary sanctions, and
various forms of disciplinary action or disbarment.
Why did Hansen not ask the California court to violate
the Automatic Stay of Enforcement under CCP 916.

Its

is because Hansen would face contempt proceedings in
California because of the effect of the STAY OF
ENFORCEMENT under California law.
-7-

Appellee Hansen, however, hired Ms. Marilyn
Branch Esq who NEVER passed the California bar.
Records maintained by the California Bar
show Ms. Branch is not qualified to practice law in
California, and that she has never prosecuted a single
civil action in California as attorney.
The Court of Appeal must conclude that because
Ms. Branch never passed the bar, and never represented
any client in a Calif case, that Ms. Branch is inexperienced
and has virtually no experience in California litigation,
and since she has never passed the Calif Bar, she has
little experience with CCP 916

STAY OF ENFORCEMENT.

Also because she is not licensed in California
perhaps she does not have the same level of worry
as to possible disbarment in California over an
intentional violation of the Stay of Enforcement.
A California licensed attorney would have such a worry.
The appellant Stan Furmanski, does have and
should have respected his legal rights under the
California CCP 916 STAY OF ENFORCEMENT.

Acts by

Hansen and Branch have impaired those rights and
prejudice the rights of Furmanski, by forcing him
to defend a suit for enforcement when enforcement
is stayed.
Furmanski's appeals have been pending for
at least the p eriod September
1992 to May 1993 during the entire pendency of the
case at bar, and stays pending appeal have been in
-8-

effect under operation of law in California.
Because there has been an attempt by appellee
Hansen and Ms. Branch to subvert the
rights of appellant Furmanski to a stay, the Court
of Appeal of Utah should reverse the Stirba judgment,
since Hansen has procured the order of enforcement
in violation of a the pre-existing stay of enforcement
under California law.

The trial court errored by issuing

any order granting enforcement during the pendency of a
stay.
The appellant filed all appropriate Objections
with the trial court before entry of its judgment,
as evidenced by OBJECTION TO ORDER filed on or about
April 29, 1993, five days prior to entry of judgment.
The objection includes objections based upon the
then pending appeals and pendency of appeal, and
statutory and automatic stay of enforcement under CCP 916.
A copy of the objection is attached as Exhibit B.
Other objections were timely raised before entry of
judgment as shown in Exhibit B, and Exhibit A to this brief.

HANSEN MIS-STATES THAT APPELLANT FURMANSKI
HAS REFUSED TO DEED PROPERTY
Hansen makes mis-statement on pg 3 H.B. that
Furmanski refused to deed property.

The true facts

are that no California judgment required Stan Furmanski
an individual to do ANY ACT.

The true fact is that

there is NO RDER requiring appellant Stan Furmanski to
-9-

sign a deed.

Additionally, Hansen failed to make the

owner of record of the Utah property a "party" to
the action in California.

She failed to do so, even

though she had some 4 years to file such pleadings.
However, Hansen never named the owner or record as
a party.

No order of the California court ever

required any party to sign a deed.

There is no

order requiring the corporation to do any
act.

Nor was the corporation in the jurisdiction of

the Calif court, since no summons was issued in the case
and no service upon the Court was accomplished.
Therefore, there was no order whatsoever in Calif
which required any party to sign any deed.
It should be noted, that even in the hypothetical
case that the California court did "order a party to
sign" (which it did not), that such an order would be
an mandatory injunction, which would be stayed by the
filing of an appeal.

Since the appellant has appealed

all orders on reserved issued in the California
court, the STAY OF ENFORCEMENT, and CCP 916 would be

effective to stay an order to sign (if it theoretically
existed, which it does not).

Therefore, there is no

basis in fact for Hansen's statement that Furmanski
refused to sign a deed.

-10-

TRIAL COURT IN UTAH ERRORED BECAUSE A
TRIABLE ISSUE OF FACT EXISTED IN THE
FAILURE OF HANSEN TO NAME OR SERVE THE
"S.F. M.D. CORP" IN THE CALIFORNIA
ACTION, WHICH RAISES A TRIABLE ISSUE OF
FACT AND LAW IN UTAH
The appellee Gail Hansen
obtained a judgment in California, but in the entire
five-year proceeding in California FAILED to ever
name the corporation Stan Furmanski M.D. Inc. in the
proceedings.

Hansen failed to name the corporation,

and the clerk of the California court never issued a
summons in the name of the corportion.

This is proved

by the lack of any such entry on the docket.

The

corporation was "Never a Party" to the action.
No service of summons nor complaint
ever occurred upon the Corporation, and Hansen never
gave notice to the corporation of any proceeding in
California.

The California judgment was immediately

subjected to appeal by Stan Furmanski and other parties,
and was under appeal all during the pendency of the Utah
action from Sept 1992 through May 1993 and beyond.
Enforcement of the California judgment was stayed by
operation of law by California statute CCP 916,
since all ruling are stayed pending appeal.
Gail Hansen hired an attorney in Utah

M. Branch

who never passed the California bar examination, and who
consequently had little or no training in California

statutes.

Despite the statutory stay of enforcement,

and in overt violation of the stay of enforcement,
Hansen's attorney filed an action 92-0905445 in Utah
seeking Enforcement of the judgment, which was rendered
unenforceable by the pending appeal.

Furmanski's appellate

attorney gave Hansen notice of the appeals, and even wrote
a letter to her attorney explaining the "stay pending
appeal".

Hansen's actions, then, were intentional and

designed to subvert California law which provides for
a statutory stay of enforcement.
Utah cases hold that lack of due process is not
entitled to full faith and credit in Utah:
"A lack of due process is not entitled
to full faith and credit in Utah"
HOLM VS SMILOWITZ 840

P. 2d 157, and

also Data Management System vs EDP Corp 709 P. 2d 377,
379 (Utah 1986).

-(o b-

TRIAL COURT ERRORED BY FAILING TO
GIVE TRIAL TRIABLE ISSUES OF FACT
AND LAW, JURISDICTION AND DEFECTS IN DUE PROCESS

Hansen improperly asked Ms. Branch to file an
action in Utah to enforce a California judgment, after
a statutory STAY OF ENFORCEMENT came into effect in 1989.
Hansen sought a sister-state judgment and full faith
and credit, even though the action was in direct
violation of the stay of enforcement under Calif CCP 916.
Judge Stirba errored by granting summary judgment
and failing to permit a trial on triable issues of
fact and law such the basic jurisdictional
issues as lack of jurisdiction, and failure of the
California court to issue a summons as to the SF MD
Inc. corporation.

Utah court hold that "lack of due

process" is not entitled to full faith and credit in
Utah.

The true facts are that Hansen failed to

name the corporation in the Calif litigation. No
summons was issued.
Corporation.

No summons was served upon the

The Corp was not afforded service of

summons nor complaint and no default was entered.
Judge Stirba errored by granting summary judgment
in favor of Hansen, when triable issues of fact and
law existed, including as to the failure of Hansen to
serve the coroporation in California, and the lack of
-11-

jurisdiction of California court over the corporate
entity.

The corporation was a non-party in California.

The case of HOLM VS SMILOWITZ 840 P. 2d 157, 1992,
holds that:
"A lack of due process is not entitled
to full fiath and credit in Utah"
HOLM VS SMILOWITZ

*

*

*

1992

*

AN APPEAL TO THE U.S. SUPREME COURT
RENDERED THE CALIF JUDGMENT
INCONCLUSIVE AND UNENFORCEABLE IN UTAH;
UTAH TRIAL COURT ERRORED BY ISSUING
AN ORDER ENFORCING DISPUTED JUDGMENT
In September 1992, appeals were pending in the
California Courts, and an automatic stay existed without
bond under Calif CCP 916.

Also, an appeal to the

U.S. Supreme Court was being briefed in May to September
1993, and therefore, the matters were before other
appellate courts, and it was inappropriate for the Utah
State court to make ruling upon them.

The appeal to

the U.S. Supreme Court had not been adjudicated, and
was pending.

The appeal to the U.S. Supreme Court was

"an appeal" within the meaning of Calif CCP 916, and
enforcement of the California judgments were further
stayed until evenutal conclusion of all appellate
-12-

litigation.
A number of California cases hold that "full faith
and credit" cannot be extended to judgments which are
then subject to appeal.

In PEOPLE VS MITCHELL BROTHERS

101 Cal App 3d 305, it was held that a California judgment
subjected to appeal is "not final", and

is "inconclusive"

and not res adjudicata in other courts.
ROBINSON VS EL CENTRO GRAIN 133 C.A. 567,

Also in
an order

during appeal is not enforceable by sister state judgment.
In the case of PHILLISER VS TITLE GUARANTEE 208 C 172
280 p 947 holds that a judgment is not conclusive nor
enforceable until all pending appeals are concluded and the
time to appeal has passed.
It is very relevant that Hansen acted in violation of
the automatic stay of enforcement.

It is very relevant

that pending appeals of the Calif judgment existed, and
that they had not been adjudicated at the time that
Hansen sought that Judge Stirba issue her order.
Therefore, the Stirba order should be reversed,
since trial court errored in enforcing a judgment which
was subject to a statutory order of stay of enforcement
in California.
WHY DID HANSEN NOT SEEK ENFORCEMENT
IN CALIFORNIA?

IT WAS ILLEGAL

Hansen had about four years to seek enforcement
in California, but she never attempted to enforce.
Clearly, her California attorneys were familiar with the
-13-

statutory stay of enforcement, and their intentional
violation of the statute would lead them to be sanctioned
and possibly to disbarment in California.

Obviously,

they did not file because it was illegal, and sanctionable
conduct..
Hansen then hired a Utah attorney who had never passed
the California bar, and was inexperienced in California
laws.

California records show Marilyn Branch Esq who

is Hansen's Utah attorney is a lawyer who never
represented any person in a California case in California,
and lacked experience in California law.

California records

show Marilyn Branch Esq never passed the California bar.
Hansen hired Branch to file the Utah action in
violation of California law, and to attempt to gain
an unfair advantage over the appellant Furmanski.
Furmanski, for instance, had rights to a stay pending
appeal, and for stay of enforcement pending appeal.

Hansen

sought to violate the statute by hiring an attorney
poorly trained in California law to file an action in
another state namely Utah.

The court must conclude that

Hansen did not file the action in California because it
was in violation of law, and that she chose intentionally
to subvert the California stay by seeking an out-of-state
attorney with no professional training or licensure in
California as the means to subvert the Calif statute.
Hansens acts were designed to prejudice the
rights of the appellant Furmanski to a stay of enforcement
pending appeal.
-14-

The Court of Appeal should reverse because
the trial court should not have heard a motion for
enforcement, and errored by granting an order of
enforcement.
Further, Hansen chose a Utah attorney who had
not passed the California bar, because she was
ill-informed on California law, and because Branch
did not have the same liability for disbarment for
intentional violation of the law which would have
applied to an attorney who in contrast had passed
the Bar Examination and was admitted to
the professional practice of law in Califoria.

NO BOND IS REQUIRED FOR STAY
Appellant Stan Furmanski, prior to September 1992,
perfected his appeal to the disputed California judgment.
The perfecting of appeal in California leads to an
automatic stay of enforcement pending appeal.
There is no bond required in California for the
Stay-Pending-Appeal which occurs by operation of law.

The

only possible exceptions which theoretically would require
a bond do NOT apply to the case at bar.

The judgment in

question about community property was NOT a "money judgment",
nor did the judgment require the "sale of real property".
No "order to convey" has ever existed, nor could it because
Hansen failed to name the owner of the Utah property as
a party.

A jurisidiction defect therefore also exists.

As setforth in the CCP 916 statute, the entire judgment
-15-

of "reserved issues" was STAYED pending appeal.
to "all matters embraced" in the judgment.

This extends

Hence, the

determination of what was community or not community is
inconclusive.

It is unenforceable.

The determinatin of

what was alter ego or not, and all findings of the trial
court are rendered inconclusive under California law,
because "all matters embraced therein or affected thereby"
are stayed.

Enforcement is stayed pending appeal.

The appellant alleges on pg 2 of H.B. that the trial
court made a "division of property in connection with
the dissoluiton of marriage".

However, under CCP 916,

all matters embraced or affected by the order are
stayed, including such determinations as what was
community or what was separate property.

Clearly, such

determinations are not money judgments, and there is
no order for the sale or conveyance of property.

Rather,

the matters embraced in the judgment are themselves
rendered inconclusive, until the appeal process is
concluded.

It was improper for Judge Stirba to ignore

the pending appeals, and to treat the judgment as if
no appeal had been taken to such matters as what was or
was not community or separate property.

APPELLEE'S ARGUMENT IS FAULTY SINCE THE
EXCEPTION UNDER CCP 917.4 DOES NOT APPLY
By Operation of Law, a STAY OF ENFORCEMENT occurred
when appellant Stan Furmanski filed and perfect his
-16-

appeal to the California judgment in D 128 811. The
appellee in her brief fails to refute the facts that
Furmanski filed and prosecuted his appeals, and that
they were pending all during Hansen's attempt to file
the case at bar in Utah in violation of the stay.
A bond is not required. The statute is clear
that no bond is required.

Statute is reproduced

as Exhibit C to this Reply Brief.

The STAY

occurs automatically, by Operation of Calif Law
in the same fashion as the "automatic stay" under
11 U.S. C. 362, a federal statute under Title 11 U.S. Code.
Hansen improperly cites CCP 917.4, and improperly
argues that a bond is required.

The provision of

CCP 917.4 only would apply theoretically
if a specific written order called for

"the sale"

of the Utah, or specifically called on an owner
of record to sign a

"conveyance" of real property, neither

of which conditions existed.

No California judgment calls

for such "sale" of the Utah property.

No California judgment

calls for the "conveyance" of the Utah property by any
owner of record.

In fact, the owner of record was not

even party to the D 128 811 action.

Therefore, the

exception exception (917.4) is inapplicable.
Moreover, the Utah property was owned and in
possession of a "NON-PARTY" corporation, which Hansen
never named in the Calif suit.

Hansen had 4 years to

decide if she was going to name the owner, and she never
did.
-17-

This precluded the Calif court from having

jurisdiction over that owner of record.
Since the Calif court never issued summons or
complaint,and Hansen never served process on the owner
of record, the court lacked jurisdiction over that
owner.

Hansen cannot now ask Utah to enforce the orders

against non-parties.

The Stirba trial court errored in

issuing any order against the non-party corporation.
Because no summons was issued in the California court,
and the corporation was never made a party, the Calif court
lacked jurisdiction over such non-party corp, and
consequently lacked jurisdiction to order a "sale"
of the Utah property.
California.

No such order was ever made in

Likewise, the Calif court lacked jurisdiction

over the corporate owner of record, and lacked jurisdiction
to order "sign a conveyance" of the Utah property.

No such

order to sign a convenyance was ever issued in California.
In short, the Califoria court did not and could
not have ordered the "sale" nor the "conveyance" by a
non-party, because the Calif court lacked jurisdiction
over all non-parties.

It follows Utah cannot enforce

by full faith and credit against an entity not a party to
the original action.

Since Stan Furmanski was not the

record owner, and a non-party was in possession, it
would be impossible for Furmanski to sell or convey
property which he did not own as an individual.

It

also follows that a non-owner could not deliver possession
of property not in his ownership or possession.

In fact

the California court never specifically ordered Furmanski
-18-

an individual to "place for sale" the Utah property,
nor specifically to "sign a deed", nor specifically to
deliver possession.

This was no doubt because the

California court recognized it lacked jurisdiction to
do so, since the Utah property was not in title of
Stan Furmanski an individual.

Therefore, the code

section 917.4 cited by appellee is inapplicable, since
the California judgment never called for the sale of
the Utah property, never called for Furmanski to sign,
and because ownership and possession was in a nonparty outside the jurisdiction of the Calif court.
No order was ever issued for the corporate owner to
sign or deliver any property.

In fact, since the

corporation was a non-party, there was never any order
issued to the corporation whatsoever in the course of
the Calif litigation.

The lack of such an order

reflects the lack of jurisdiction of the Calif court
over the true owner of record of the Utah property.

HANSEN WRONGLY STATES THAT APPELLANT
STAN FURMANSKI REFUSED TO DEED
2)

Hansen wrongly states that the appellant Stan

Furmanski (an individual) "has refused to deed the property
to Hansen", (pg 3 H.B.).

The actual and true facts

are that the California court NEVER REQUIRED Stan Furmanski
an individual to do any act, and in that proceeding the
corporate owner of record was never made a party and never
sued.
-19-

Therefore, there was no order which required any

party or non-party to do anything.

Neither did the Calif

court order the corporate owner to do any act, because Hansen
had failed to name the corporation as a party, and the Calif
court lacked jurisdiction over the corporation.

In

arguendo, even if the Calif court had ordered Furmanski
to "do some act" (which it never did), such an act would be
stayed, without bond under CCP 916 pending appeal.

Appeals

were pending from August 1989 through at least September
1993, all during Hansen's prosecution of Utah 92-0905445
the California court never required Furmanski to do any
act, and the corporate owner was never a party.

Moreover,

if the Calif court HAD required Stan Furmanski to do some
affirmative act, it would be a "mandatory injunction" which
under California law is immediately appealable and
immediately stayed from enforcement, without bond under
CCP 916.

BECAUSE OF PENDING APPEALS, THE CALIF
JUDGMENT WAS NOT FINAL, AND WAS UNENFORCEABLE
BY OPERATION OF LAW UNDER CCP 916.

HANSEN

WAS PRECLUDED BY CALIFORNIA LAW AND STAY FROM
FILING AN ACTION TO ENFORCE IN UTAH.

HANSEN

LACKED PERMISSION OF CALIF COURT TO FILE
FOR ENFORCEMENT IN UTAH;
TRIAL COURT ERROED IN GRANTING ENFORCMENT

-20-

A PENDING APPEAL TO THE U.S. SUPREME COURT
RENDERED PERTINANT CLAIF JUDGMENTS INCONCLUSIVE
AND NOT RES ADJUDICATA.

UTAH TRIAL COURT

ERRORED IN AFFORDING FULL FAITH AND CREDIT TO
JUDGMENTS WHICH WERE NOT FINAL
The appellant perfected appeals to the California
Court of Appeals and the U.S. Supreme Court.

The

pending appeal to the U.S. Supreme Court should have
been heard before judge Stirba made any determination
as to enforcement.

The Utah trial court errored in

affording full faith and credit to judgment which were
inconclusive because they were on appeal to the U.S.
Supreme Court.

Appellant was denied due process

before the U.S. Supreme Court.

A FOREIGN JUDGMENT IS NOT ENFORCE! ABLE
AGAINST PERSONS NOT PARTY TO THE LITIGATION

Legal principles in California and Utah hold that
the judgments are conclusive ONLY between "parties" to
the action, and only after appeals are final.

The

case of KROFCHECK VS ENSIGN 112 C.A. 3d 558 holds that
a foregin judgment is NOT ENFORCEABLE against persons
are not formal parties to the litigation.

In KROFCHEK

a litigant obtained a judgment in Utah and attempted
then to enforce it in California against a non-party.
HELD, that the foreign judgment was inconclusive and
-21-

UNENFORCEABLE against a non-party.

This is on-point

for the case at bar, since the corporation Stan Furmanski
M.D. Inc. corporation was NEVER made a party to the
California action, and was never served.

Hansen cannot

seek to enforce the Calif judgment against the corporation
which was never a party to the action in California.

The

trial Court of Utah errored by issuing summary judgment
against the corporation, even though it had NEVER been
served or made a party in California.

Moreover, the

California judgment had been subject to appeal and was
per se unenforceable by Operation of Law under CCP 916.
CALIFORNIA LAW HOLDS THAT A JUDGMENT
SUBJECT TO APPEAL IS INCONCLUSIVE
AND NOT RES ADJUDICATA IN OTHER COURTS

California law holds that while an appeal is pending
that all orders and findings, and matters pertaining
thereto and affected thereby are STAYED pending appeal.
In PEOPLE VS MITCHELL BROTHERS 101 Cal App 3d 305,
the California court held that California judgments
subject to appeal are not final, and are inconclusive,
anmd not res adjudicata in other courts.

In the

case of PHILLISER VS TITLE GUARANTEE 208 C. 172 280
p 947, holds that a judgment is not conclusive until
all pending appeals are concluded and time to appeal
has passed.
In the case of ROBINSON VS EL CENTRO GRAIN 133
567, the judgment was found inconclusive because an
-22-

C.A.

appeal was pending.
Therefore, the Utah trial court errored when it
enforced a California judgment before then pending
appeals had been heard and finally determined.

The

Court of Appeals should reverse the trial court.

A PENDING APPEAL TO THE U.S. SUPREME COURT
RENDERED THE CALIFORNIA JUDGMENT INCONCLUSIVE
AND NOT RES ADJUDICATA.

THE TRIAL COURT

ERRORED BY NOT PERMITTING THE U.S. SUPREME
COURT TO HEAR THE APPEAL, BEFORE ENFORCING THE
DISPUTED JUDGMENT

An appeal from the California courts to the
U.S. Supreme Court was pending during the Utah
proceedings, and the on-going appeals rendered the
California judgmernt inconclusive and unenforceable,
and not res adjudicata.

That an appeal was pending

is evidenced by the Briefs, Exhibits C,D,E. including
briefs to the Supreme Court.

Under California law,

once an appeal is commenced the judgment is considered
not final and is unenforceable and inconclusive until
all appeals are heard, and until the time to further
appealed has passed.

The Utah trial court errored

and pre-empted the U.S. Supreme Court, and thereby
impaired the appellant rights to have their case
determined by the U.S. Supreme Court, when the Utah
trial court issued orders enforcing the disputed judgment.
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The Utah Court also errored in giving relief
without trial on the merits, in a manner which was
in excess of the California judgment.

The California

judgment did not call for Stan Furmanski M.D. Inc. to
do any act or divest itself of property.

The Utah

court errored in making an order without trial on the
merts for deeds to be signed, and title to be divested
by a non-party.

Therefore, the Utah trial court

errored and the Utah judgment should be reversed.
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THE TRIAL COURT ERRORED BY HOLDING ANY
ENFORCEMENT PROCEEDING, WHEN BY OPERATION
OF LAW IN CALIFORNIA, AND UNDER CALIFORNIA
LAW A STAY OF ENFORCEMENT WAS IN PLACE
The Utah trial court errored in a number of
ways, including the issuance of any order in "enforcement"
of a disputed California judgment since by operation of
Law in California, a STAY OF ENFORCEMENT existed.
Further, the Utah trial court errored in its attempt
to order a "non-party" to divest itself of property,
when the non-party was never a party to the California
action.

In effect, Hansen sought to enforce by sister

state judgement a disputed (and stayed) California
judgment upon a non-party corporation which she named nor
served in the California action.
The Utah trial court errored, since it should not
have entertained any action to "enforce" which was in
violation of the STAY OF ENFORCEMENT.
By operation of law, a STAY OF ENFORCEMENT came
into effect in August 1989, when real parties to the
California action filed and prosecuted an appeal.

Under

California law, "all matters embraced in the appeal"
or "effected thereby"

are subject to a statutory STAY

pending appeal, and the stay extends to enforcement.
orders are per se unenforceable pending appeal.

The

The

existence of appeals has not be refuted by appellee, since
-24A-

Exhibit 3, and Exhibit 2 prove that appeals were pending
before, during and after Hansen violated the stay and
filed her Utah case 92-0905445.

Her action was solely

directed at subverting the STAY OF ENFORCEMENT, since
the action seeks to enforce the Calif orders.
Because, by operation of law, a STAY OF ENFORCEMENT
existed, Hansen did not have the legal standing to file
an action in Utah in violation of the stay.

The Utah

court should not have heard the action, and the Utah
trial court errored to consider enforcement when in
California the act of enforcement was precluded by law.
The Utah court therefore errored in granting summary
judgment, and in enforcing an order which was unenforceable
in California.
Moreover,

Hansen sought in Utah to have the

California judgment enforced upon an entity "Stan Furmanski
M.D. Inc. corporation" which was a "NON-PARTY" to the
California action.

The California judgment is inapplicable

and cannot be enforced against an entity not party to the
action.

The Corporation, for instance was never named

in the pleadings, and never served.

The court clerk

NEVER ISSUED SUMMONS for the corporation in California, and
the docket proves it.

California law requires that before

a party is sued that the clerk must issue a summons
"in the name of the party" and the pleadings must be
filed to include the party.

Neither was ever done, and

these failures are defects in due process and fatal defects
to Hansen/s case.
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Hansen never served summons in Calif

upon the corporation in the D 128 811 action, and therefore
its judgments are inapplicable to the corporation and
unenforceable against it in both California and Utah.
Hansen argues that the issue of alter ego, however,
no finding of alter ego is admissible in Utah, since all
"all matters embraced" by the appeal are stayed and are
unenforceable by operation of law under Calif CCP 916.
This extends to any determination of community property,
or characterization of property, or any determinatin of
fact.

Therefore, the disputed California judgment could

NOT be enforced in May 1992, nor afforded full faith
and credit because the judgment was not final and had
been disputed and appealed.

HANSEN WAS LEGALLY PRECLUDED FROM FILING OR
PROSECUTING THE UTAH ACTION [TO ENFORCE] BECAUSE IT
VIOLATED THE STAY AND STAY OF ENFORCEMENT

Hansen, as a California litigant submitted to its
jurisdiction.

When the automatic stay of enforcement

occurred by operation of law, it applied to Hansen, and
she was legally precluded from filing an action to
enforce.
Hansen hired an attorney who had NO EXPERIENCE in
representing clients IN California.

In fact, Hansen's

Utah attorney had NEVER represented a client in California
in a Calif court.

It follows that Hansen chose an attorney

who was inexperienced in the scope of the Statutory Stay
-26-

under Calif CCP 916.

The stay applies to "ALL MATTERS

EMBRACED IN THE ORDER OR EFFECTED THEREBY".

That means

that all rulings, and findings are stayed and unenforceable
pending appeal.

The statute specifically states that

enforcement is stayed pending appeal.
Hansen in her brief tries to state that no bond was
posted.

However, no bond is required for the statutory

stay to take effect.

There was no order for the sale

of property and no order to transfer, so that the exceptions
cited by Hansen's attornyes are inapplicable, and the
Utah Court of Appeal should ignore their arguments.
The Utah trial court errored in holding proceeding
or making any order to enforce, because Hansen was not
permitted to file an action for enforcement because by
operation of California law, enforcement had been stayed.
Further, no summary judgment could be granted, and
the trial court errored because triable issues of fact
and law existed.

One important triable issue of fact

and law was the lack of jurisdiction of the California
court over the entity Stan Furmanski M.D. Inc. corporation
which had never been named nor served in California.
The Utah trial court should have denied summary judgment
because valid triable issues of fact and law existed.
The appellant has listed 32 triable issues in Exhibit # A
Therefore, the trial court errored in holding any
proceeding, and errored in granting summary judgment.
Further, it errored in its attempt to enforce the
California judgment in Utah against a corporation which
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was a non-party to the California action.

This was

and error in law because a sister state judgment is not
enforceable against a non-party, as held in Holm vs.
Smilotz:
"a foreign judgment entered without
jurisdiction and proper service of process is
VOID and need not be accorded full faith
and credit."
HOLM VS SMILOTZ

940 P 2d 157 (1992)

and also PAFFEL VS PAFFEL 732 P 2d 96,99 Utah (1986)
Also, where a party is not served in the original action,
it become unenforceable as a sister-state judgment,
in the case of

KROFCHECK VS ENSIGN

112 c.a. 3D 558.

Therefore, the Utah Court of Appeal should
reverse the order of Judge Stirba entered May 4, 1993.
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TRIAL COURT ERRORED IN GRANTING SUMMARY
JUDGMENT WHERE TRIABLE ISSUES OF FACT
AND LAW EXISTED

The trial court errored by issuing an order
granting summary judgment, with no trial on the merits
and errored because there were multiple triable
issues of fact and law.
The appellants have listed in detail and filed
with the trial court THIRTY-TWO (32) Triable Issues of
fact and law.

The triable issues are listed in the

attached EXHIBIT #1, which is the appellant/defendant's
"STATEMENT OF CONTROVERTED FACTS AND TRIABLE ISSUES OF
FACT AND LAW".
The triable issues include issues of the
procedural defects in due process and lack of service
of summons upon the corporation in California, and
therefore the factual triable issue of lack of
jurisdiction by the California court.

It has long been

held that Summary Judgment may not be granted where there
is a triable issue of fact regarding service of process
or jurisdiction by the California court.

In the case

D 128 811 in Los Angeles County, there was never any
service of summons nor complaint upon the defendant
Stan Furmanski M.D.Inc.

The corporation was never named

as a party, never served with complaint or summons, and
never notified of any proceedings by Hansen.

Therefore,

there existed before judge Stirba a valid "triable issue
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of fact" existed in the lack of service of process on the
SF M.D. Inc. corporation in the California proceeding.
The appellant argues that the Utah court errored in
granting summary judgment, because no Calif order can be
enforced against a California corp in Utah, where there
was NO SERVICE OF SUMMONS upon that party in the California
action.

The docket of the California court shows

the SF MD Inc corporation was "never a party".
Hansen failed to "name" the corporation as a
party, and no pleading in California was ever served upon
the Corporation.

It follows that the judgment is ineffective

upon all parties which were NOT PARTIES to the action.
The appellee Hansen has not refuted the fact that
she failed to name the corporation in the California action,
but somehow no%r seeks Utah to enforce the sister state
judgment against a non-party in Utah.

Hansen has not

refuted the fact that no summons was ever issued against
the corporation and no service of summons was made in
California against the corporation.
Also, the docket and court records of California
show the corp Stan Furmanski M.D. Inc was never

"named"

as a party in the California action, and there was never
an "return of summons" as required by law.

In fact, the

court records show that there was never any summons issued
in the name of Stan Furmanski M.D. Inc.,

so that service

upon that corporation was absolutely impossible.
The lack of service of process upon Stan Furmanski M.D.
Inc. in California is a triable issue of fact and law,
-29-

and appellee has failed to address the issue that
Judge Stirba errored granting summary judgment when such
an obvious triable issue of fact existed.
Hansen's appellee's brief fails to refut or discuss
the fact that Hansen failed to name, obtain summons,
or name the corporation in the California litigation.
Hansen does not refute the fact that she failed to name,
and failed to serve the corporation in California.

It

follows that the SF Corporation was never a party, and that
a valid and triable issue of fact existed before the
Utah court of judge Stirba, namely that no service of
process had occurred in the California action, and that
a procedural due process error had occurred in California,
and that the California court lacked jurisdiction.
Both the issue of lack of jurisdiction of the Calif
court, and the lack of service of process upon the
corporation are triable issues of fact.

The trial court

in Utah errored by granting summary judgment when such
triable issues of fact and law existed.
The failure to name the corporation, and the failure
service summons upon it, represent fatal defects in
due process.

The defects in due process make it impossible

for Hansen to go to another state to enforce the California
judgment.

Utah cases hold that a lack of due orcess is

not entitled to full faith and credit in Utah:
,f

A lack of due process is NOT ENTITLED

to full faith and credit in Utah."
HOLM VS SMILOWITZ 840 P 2d 157, and
Data Management Systems vs EDP Corp 709 P 2d 377 379 Utah
-30-

1985.
The appellant has listed and filed with the
court 32 triable issues of fact and law.

The

triable issues include:
1

Hansen failed to serve SF MD Inc corp with
summons and complaint.

2.

California court lacked jurisdiction over the
corporation because no service of summons or
complaint was accomplished.

3.

The Calif court lacked jurisdiction over the

non-party corporation, because No Summons was
ever issued by the clerk in name of the coroporation
4.

No judgment called for the Utah property to

be sold.
5.

No judgment called for signing of any deed

nor conveyance of the Utah property.
6.

No finding of the Calif court was final or

enforceable, because a STAY OF ENFORCEMENT occurred
as to all findings and rulings including any
finding of what was or was not community property.
7.

A stay of proceedings occurred by perfection of

appeal, and Hansens acts to enforce were in
violation of California law.
A total of 32 issues of fact and law were presented to
the trial court, and are reproduced as Exhibit A to this
Reply Brief.
The 32 triable issues of fact were filed with the
trial court prior to issuance of any order, as evidence
by "Statement of Controvberted Facts and Triable Issues
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of Fact and Law" a copy of which is attached hereto as
Exhibit # A
Therefore, the order of Judge Stirba entered
May 4, 1993 should be reversed, because triable issues
of fact and law existed.

Important issues of

jurisdiction and service of process existed, including
the failure of service of summons on the non-party
corporation in the California action.
HANSEN FAILS TO ADDRESS MANY OF
THE POINTS RAISED ON APPEAL IN THE
OPENING BRIEF
The appellant has failed to address or adequately
address many of the points on appeal raised in the
Opening Brief.

The Appellant raised nine major

points on appeal, many of which are not addressed
in the appelles brief.

She addresses only three.

Because the other points raised are not
addressed, they are not opposed and the appellant
should prevail.
For instance, appellant raised the issue that
"UTAH TRIAL COURT ERRORED BY ENFORCING A CALIFORNIA
JUDGMENT AGAINST A NON-PARTY TO THAT ACTION".

The

entity Stan Furmanski M.D. Inc. corporation was never
a party to the California litigation.

Hansen failed to

refute the allegation that she failed to serve any
summon or complaint on the corporation in the California
action.

The Utah trial court erroed by enforcing the

California judgment against a non-party (the corporation),
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and errored by ordering the corporation to be divested
of ownership.

As cited above, the cases of KROFEHCK

VS ENSIGN and HOLM VS SMILOWITZ hold that a foreign
judgment cannot be enforce aginast a non-party to the
action.

The cases of ROBINSON VS ELECENTRO GRAIN

133 C.A. 567, and PEOPLE VS MITCHELL BROTHERS 101 Cal
App 3d 305, hold that a California judgment is not
conclusive and not enforceable until all appeals are
adjudicated and the time to appeal has passed.
CONCLUSION
Upon the foregoing arguments, facts, and points
and authorities, the judgment entered May 4, 1993 by
judge Stirba should be reversed.

November 4, 1993

Respectfully submitted

?-<- —

*'

for Stan Furmanski M.D. et al
appellants
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Proof of Service

I am over the age of 18 years and not a party
to the action.
I served two copies of the REPLY BRIEF upon the
following attorneys of record on November 6, 1993 by
U.S. mail prepaid mailed to the following address:

Van Cott Bagley
50 State Street 1600
Salt Lake City Utah 84111
S. Furmanski, S. Furmanski MD Inc
2303 N 44th 161
Phoenix Arizona 85008

Executed under penalty of perjury under the laws
of the State of California.

November 6, 1993
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Stan Furmanski and

1 Stan Furmanski MD Inc.
1015 Gayley 256

2 Los Angeles California

90024
Defendants

3
4
5
6

IN THE THIRD JUDICIAL COURT OF SALT LAKE COUNTY
STATE OF UTAH

7
8
9

STATEMENT OF CONTROVERTED FACTS,
AND TRIABLE ISSUES OF FACT AND
LAW,
MADE IN OPPOSITION TO
HANSEN'S MOTION FOR SUMMARY
JUDGMENT

10 GAIL C. HANSEN
11
12

Plaintiff
vs

(OPPOSITION TO SUMMARY JUDGMENT)

13 STANLEY FURMANSKI et al
Defendants
14

Civil NO 92-0905445
Honorable Anne M. Stirba

15
16
17

To the plaintiff, attorneys of record and to the Court:

18|
The defendants oppose the motion for summary judgment, and

19
make the following statement which lists multiple "genuine issues^

20
as to material facts, and issues of fact and law which must be

21
adjudicated by the trial court.

22
23
24
25

Because there are multiple genuine issues of fact, and lavj
the plaintiff is not entitled to judgment on the complaint. The
"Calif judgment" refers to the disputed judgment from California
issued August 31, 1989, and which is now subject to review by

26 the U.S. Supreme Court, by a Notice of Appeal and notice of intent}
27 to file petitions which was filed February 5, 1993.
28
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1

2

STATEMENT OF DISPUTED FACTS AND ISSUES OF LAW
(CONTROVERTED FACTS)

3
4

1.

Plaintiff Hansen filed her suit in Utah (#92-0905445)

5 she did so knowing that the California judgment had been subjected]
6 to appeal, and that by operation of California Law (CCP 916),
7 the judgment was UNENFORCEABLE in both California and Utah.
8

2.

When Hansen filed her suit in Utah, she knew the

9 judgment was "Unenforceable" under California law, and therefore
10 the Utah suit #92-0905445, when filed in September 1992 was a
11 frivolous suit, since a Utah court could not enforce in Utah
12 a judgment which was per se unenforceable in California.
13

3.

The California Code of Civil Procedure provides that

14 under CCP 916, no judgment is enforceable once it is subject to
15

appeal:
"...The perfecting of an appeal stays proceedings

16

in the trial court upon the judgment or order

17

appealed from or upon the matters embraced therein

18

or affected thereby, including ENFORCEMENT of the

19
judgment or order..."

20
California Code of Civil Proced

916.

21
22
23
24
25
26
27
28

4.

Hansen knew that the Calif judgment was subjected

to appeal, since she received the Notice of Appeal, and
the Opening Brief on May 4, 1992, and because Hansen filed a
reply brief with the Calif Court of Appeal.
5.

It is disputed that the judgment was res ad judicata

when the Suit 92-0905445 was filed in Septembr 1992, since
-2-

1
2
3
4
5
6

there was an appeal pending at the time.

It is asserted by

defendant that the judgment was NOT res adjudicata.

Because

the relief from the Utah Court was impossible to grant, the
suit when filed was obviously frivolous.
6.

Defendant disputes that the California judgment

is "res adjudicata".

Defendant disputes that the California

7
judgment is res adjudicata, because defendant has filed a Notice
8
of Appeal to the U.S. Supreme Court, and Notice of intent to file
9
documents with the U.S. Supreme Court (Exhibit 2), and therefore
10
11

the California judgment is not now res adjudicata.
7.

It is asserted that on February 5, 1993, the defendant

12 filed a Notice re Appeal and re petition to the U.S. Supreme
13
Court (Exhibit 2) , and that defendants rights to appeal are not
14 exhausted.
15

8.

Defendant asserts that since an appeal to the U.S.

16 Supreme Court has not yet been adjudicated, that the judgment
17 of the California Court is not res adjudicata.
18

9.

Defendant asserts that since an appeal to the U.S.

19 Supreme Court has not yet been fully adjudicated, that the
20 judgment of the California Court is not enforceable in Utah
21 under full faith and credit.
22

10.

(Exhibit #2)

Defendant disputes that any judgment specifically

23 requires Stan Furmanski M.D. Inc. to perform any act.
24

11.

Because the judgment does not require Stan Furmanski

25 M.D. Inc. to perform any act, then the judgment cannot be
26 re-interpreted in Utah to require the corporation to do any act.
27

12.

Defendant disputes that any judgment specifically

28 requires Stan Furmanski to sign any document.
-3-

1

13.

The California judgment does not require Stan

2 Furmanski to sell or sign any deed.
Because the Calif judgment
3 does not require Stan Furmanski to sign any document, the Utah
4 court cannot re-write the judgment or grant types of relief not
5 included in the judgment.

This is in addition to the argument

6 that the judgment is unenforceable because the appeal to the
7 U.S. Supreme Court is pending (Exhibit 2).
8

14.

Hansen's statement #2, that Stan Furmanski

9 "claims an interest in the Property.", is disputed as not
10 having been proved by the evidence.

Hansen's own statement

11 is objected to a hearsay, and does not constitute a statement
12 of evidence of her own knowledge.
15.

13

It is disputed.

Hansen's statement #4 is disputed, because the

14 judgment which is quoted is only a "legal description" and
15 does not constitute an order to sell nor order to conveny.
16 The description only identifies the property.
16.

17

Hansen's statement #6 is disputed, because no

18 final adjudication of Furmanski Corp as alter ego has been
19
20
21
22
23

made.

The issue has not yet been determined by the U.S.

Supreme Court, and notices re appeal have been filed.

The

statement of Hansen is disputed and controverted.
17.

Hansen's statement #7 is disputed, because firstly

no award to Hansen is res adjudicata, and secondly because
no judgment requires any deed to be executed.

24
18.

Hansen's statement #7 is further disputed because

25
Stan Furmanski M.D. Inc. was "NOT A PARTY" to the D 128 811

26
actiion, and therefore is not bound by any adjudication in

27
28

which it was not a "party".
-4-

1

2
3
4

19.

Defendant asserts that "Stan Furmanski M.D. Inc11

[was not a party to the California suit, and therefore no
enforcement can be sought against a non-party in a Utah court,
20.

Hansen's statement #8 is disputed, because

the appeals process to the U.S. Supreme Court is not yet

5
adjudicated, and therefore the time during which the

6
judgment may be vacated, modified or set aside has not yet

7
passed.

8
9
10
11
12

21.

Hansen's statement #9 is disputed, because

the California judgment is stayed by operation of law
under CCP 916, without bond.

No bond is required.

The

section 917.4 is not applicable because the judgment
does not require "sale" or "conveyance" of the property.

13 Therefore, no bond is required, and the stay of enforcement
14 is automatic, and statutory by operation of law.
15
22.
Hansen's statement about appeals is disputed,
16 because Furmanski has filed a Notice of Appeal and Notice
17 of Intent re the U.S. Supreme Court on February 5, 1993,
18 a copy of which is attached as Exhibit #2,
19 and that appeal has not been denied and the judgment has
20 not been affirmed.
21

23.

Furmanski has filed a timely Notice of Intent

22 to appeal to the U.S. Supreme Court, and his appeal
23 has NOT been denied and the Calif judgment has not been
24|I affirmed.
25
26

24.

Copy of face page of Notice is Exhibit #2.
Furmanski asserts that by Calfornia Statute

(CCP 916), the Calif Judgment is UNENFORCEABLE during the

27 pendency of all appeals including to the U.S. Supreme Court.
2811

25. Furmanski asserts that his appeal to the U.S.
-5-?<?

1 Supreme Court, and his intent to appeal to the U.S. Supreme
2 Court constitutes an "APPEAL" within the meaning of the

3 California Code of Civil Procedure 916, which states that
4 a California judgment is UNENFORCEABLE during the pendency of
5 all appeals.

(see paragraph three above as to the statute,

6 and Exhibit #2 evidencing the notice of appeal).
7

26.

That until the U.S. Supreme Court rules upon

8 the pending appeal, that the judgment is unenforceable in
9 California, and Unenforceable in Utah.
10

27.

That until the U.S. Supreme Court rules upon

11 the pending appeal, that Full FAith and Credit cannot be
12 afforded to a judgment which is still subject to appeal
13 and review.
14
15
16
17
18

28.

(Appeal evidence by Exhibit #2)
That Calif 917.4 is inapplicable to this case,

since a stay of enforcement occurs automatically by
operation of law, since under CCP 916, a bond is not required
where the judgment does not ver batim literatum require the sale
or conveyance of property.
29.

Defendants also assert that the California court

19
did not have proper jurisdiction over Stan Furmanski M.D. Inc

20
because it was never served or made a party.

21
30.

22
23
24
25
26
27

Defendants also assert that the California court

did not have proper jurisdiction to issue a judgment on
August 31, 1989 because the case was removed to the U.S.
District Court in California on August 16, 1989. Therefore,
there was a defect in jurisdiction.
31.

The legal issue that the California judgment is

unenforceable by operation of law under CCP 916, pending the

28 defendant's appeal to the U.S. Supreme Court, is an
-6-

1

2
3
4

issue for determination of the trial court or by a jury
and cannot be determined by summary judgment.
32.

The legal issue that since Stan Furmanski M.D.

Inc. was never made a "party" and never "served with process"

5
in the California action, that a Utah court is without

6
jurisdiction over the corporation to enforce a judgment in

7
8
9

Utah regarding an action to which Stan Furmanski M.D. Inc.
WAS NOT a "party".

Therefore, a Utah court may not enforce

the California judgment in Utah against a corporation which was

10 not a party to the action.
11
12

CONCLUSION

13
14

The defendant(s) assert that on each of the foregoing

15 32 issues there are triable issues of fact and/or law. Therefore!
16 no summary judgment can be granted.
17
The defendants further assert that they are entitled
18 to do discovery, and they are entitled to a trial on the
19 merits to prove their case.

The performance of discvoery

20 will strengthen defendant's case, and will prove that Hansen
21 and her attorneys knew of the existence of the Calif state appeal,|
22 the CCP 916 code section, and laso knew of the Appeal and Notice
23 re appeal and petition to the

U.S. Supreme Court, which renders

24 the California judgment unenforceable in Utah.
25 discovery in the Utah case,

Therefore,

and a trial on the merits in

26 Utah will defeat Hansen's claim, and will prove that Hansen's UtalJ
27 suit 92-090545 was frivolous when filed, and without merit.

28

-?Uf

1

21
3
4

Without a trial on the merits the defendants will not be
afforded a proper hearing and trial on the merits, and will
not be afforded proper due process.

5|
6
7
8

March 9, 1993

Respectfully submitted

9
10
-jj

\S\

Stan Furmanski,
and
S. Furmanski MD Inc.

12|
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
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and
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5
6

IN THE THRID JUDICIAL DISTRICT COURT

7

STATE OF UTAH

81
9
10||

Gail Hansen
Plaintiff
vs

OBJECTION TO ORDER

n[.
1211

Stanley Furmanski et al
Defenant/appellant

Civil Case No: 92-0905445

13
14
jg I The party, Stanley Furmanski, objects to the entry
|g

of any order relative to the hearing of April 19, 1993,

•jn

on the following grounds:

18
19

1)

A statutory stay under Calif CCP 916 applies to

all orders determining what is or is not community

property.

20 The stay of enforcement occurs by operation of law without
21
22
23

241

any bond.
2)

A pending appeal to the U.S. Supreme Court

renders pertinant Calif judgments inconclusive and not
res adjudicata.
3)

The case of Krofcheck vs Ensign 112 C.A. 3d 558,

25
holds that foreign judgments are not enforceable against

26
persons not parties to the ligation.

The cases of

27
ROBINSON VS EL CENTRO GRAIN 133 C.A. 567, and PEOPLE

28
-1EXHIBIT B

1
2|| VS MITCHELL BROTHERS 101 Cal Appl 3d 305 hold that
g

Calif judgments subject to appeal are not final, and

j

are inconclusive, and not res adjudicata in other courts.

5
6
7

The case of PHILLISER VS TITLE GUARANTEE 208 c. 172
280 p. 947 holds a judgment is not conclusive until
all pending appeals are concluded and the time to appeal
has passed.

8
4)

The defendant has a right to first have determination

9
of Calif issues by an Article TTT judqo, boforr ontry of

10
any Utah order.

11
12

<r. (.

April 29, 1993
s

13 I

>

Furmanski

14
15
16
17
18
19
20
21
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221
23
24
25
26
27
28
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EXHIRIT R

C.C-P- 916

CHAPTER 2
STAY OF ENFORCEMENT AND
OTHER PROCEEDINGS
Stay of proceedings in trial court §916.
Judgment for money or directing payment of rppney. §917.1.
Judgment or order relating to hazardous waste. §917.15.
Judgment directing assignment or delivery of personal
property. §917.2.
Judgment directing execution of one or more instruments.
§9173.
Judgment directing sale, conveyance or delivery of real
property. §917.4.
Judgment appointing receiver. §917.5.
Judgment directing performance of two or more acts.

§916. Stay of Proceedings in Trial Court.
(a) Except as provided in Sections 917.1 [ i j ^
917.9, inclusive, and in Section [2] 116.810, thc
perfecting of an appeal stays proceedings in the trial
court upon the judgment or order appealed from or
upon the matters embraced therein or affected
thereby, including enforcement of the judgment or
order, but the trial court may proceed upon any other
matter embraced in the action and not affected by
the judgment or order.
(b) When there is a stay of proceedings other than
the enforcement of the judgment, the trial court shall
have jurisdiction of proceedings related to the enforcement of the judgment as well as any other
matter embraced in the action and not affected by
the judgment or order appealed from. Leg.H. 196J
ch. 385, 1975 ch. 266, 1982 ch. 497, operative July
1, 1983, 1990 ch. 1305.
§916. 1990 Deletes. \l\ through |2] 117.7
Ref.: Cal. Fms PI. & Pr., "Appeal," "Executions and
Enforcement," "Probate (Pts XI, XXVI)."

C.C-P. 916

